REPORT
Workshop: Privacy and the Law – Comparative Aspects

30th November 2007 
Welcome Speech and Introduction

By Dr. Nisrine Abiad, The British Institute of International and Comparative Law 
Dr. Abiad welcomed and thanked the participants and the distinguished panel of both European and Iranian legal academics and experts. 
She presented the Institute and introduced the workshops which aimed to look in some depth at certain themes in field of the law and to examine them in the context of both the Iranian and the European legal systems. The first workshop will address the question of privacy and the law, focusing the analysis on the media, the family courts and the general position under international law. The second workshop will address the issue of civil and criminal procedural justice. 
She hoped and anticipated that the topics raised during the workshops will prove highly engaging and will provide some in-depth insight into both legal systems, giving an understanding of these themes through the perspective of Iranian, English and European law.

First Session: Privacy and Legislation
Right to Privacy in International Human rights Law and in Iranian legal system

Dr. Reza Eslami, Shahid Beheshti University
To be completed
Privacy under the European Regulations

Simon Davies, London School of Economics

To be competed
Privacy in Islamic Jurisprudence and Iranian Law
Dr. Habibi Mojandeh, Mofid University

General notions of privacy found within Islam:
Dr. Mojandeh highlighted the fact that within the text of Sharia there is strong protection of the individual’s privacy. In particular he cited references prohibiting back biting, entry into another’s house, spying, and suspicion. These are regarded as a sin in Islam and collectively demonstrate that the human right to privacy does exist under Islamic Sharia.

He further developed the notion that Islam is not to be forced on individuals, that there is a prohibition on coercion, and individuals are invited to embrace Islam freely. He found this to be of utmost importance to the principle of privacy and the human right of freedom of religion.

He discussed the duality of protection; where there is a prohibition on entering into or interference with another’s house and privacy in order for access to be acquired, there is a burden of proof on the person who interferes and even this is seen to be an exception. In Hujarat Surreh the violating of the personality of others is tantamount to an assassination of that person’s character and equivalent to killing and is therefore a sin. The principle of Tajasos is set down as privacy in the workplace and public environment and this is privacy protection that is included in the Koran, primarily the prohibition on investigation without permission. 
Establishing the offence of ‘suspicion’ involves a fine balancing act, where in instances of a threat to the public and state it is permitted, but in most instances involving the personal and private sphere, suspicion is most definitely a sin and should be avoided. ‘Backbiting’ and the propagation and dissemination of personal information are prohibited in Islam and for Dr Mojandeh represent privacy protection for the individual.
Privacy in the Iranian Legal System:

There is no reference to the protection of privacy within the Iranian Islamic Republic’s Constitution of 1979 and there is currently no legislation or bill that explicitly protects privacy. However, Dr Mojandeh found inferences of privacy protection under articles 9, 14, 22, 23 and 24 of the Constitution. These refer to the:

· protection of the individual’s rights,

· freedom to individuals, 

· right to privacy of both Muslims and non-Muslims within Iranian society,

· protection of individuals in their homes, workplaces and occupations 

· protection in communication extending beyond telephone and post to include SMS, email and other electronic forms of communication.

The Iranian penal code is an Islamic criminal code and has a general prohibition on the deprivation of the liberty of individuals and in particular entry into homes. In conclusion however, there is no explicit mention of a general right to privacy and Dr Mojandeh found that detailed privacy legislation is needed. Furthermore, such a legislative act should be extended to the violation of privacy by private actors.    

Second Session: Privacy and the Media
Privacy and the Media in the UK

Professor Eric Barendt, University College London
Professor Barendt found that there is no general right to privacy, hence no discrete or separate tort or cause of action. In the House of Lords decision of Campbell v Mirror Group Pty Ltd the law lords found a breach of confidence had resulted from the misuse of personal information. The Court of Appeal had found the breach to be in the public interest, but the House of Lords, in a 3:2 decision, allowed the appeal by Ms Campbell on the grounds that the publication of her personal medical information was not in the public interest and should be kept private. This Professor Barendt found to be the most authoritative privacy protection ruling in the UK.
Professor Barendt continued to discuss Article 8 of the European Convention and two relevant privacy cases heard under this provision, the decision of Peck in 2003 and most recently the ruling involving Princess Caroline of Monaco. The latter decision interestingly found a broad privacy right was implied in the Convention. Professor Barendt highlighted other protections and remedies that were available in UK but were not protected under legislation. These include:
· Intrusion by the press and remedy by way of the Press Complaints Commission

· Broadcasting legislation which protects individual’s privacy and established OFCOM. OFCOM establishes a code of conduct for the media where covert and surreptitious filming is banned, as is bugging or door stepping. 

He found that these two methods of protecting privacy in the UK are informal and that there is no monetary compensation where violations occur and that, on the whole, the press remain unregulated.

Privacy and Iranian Law of the Press

Dr Mohammad Zarei, Shahid Beheshti University 
Dr Zarei critiqued the weak mechanisms of protection in privacy law in Iran. He cited articles 22, 24 and 25 of the Constitution 1979, where there is a privacy protection of the individual, life, and property. He cited the prohibition of investigation without permission in the Constitution and the criminalising of intrusion by the press under Article 3 of the Press Act, both in ordinary courts and in revolutionary courts.  
The punishment of the press is discretionary however, and can be harsh if it is found to be offensive or against the regime. Overall Dr Zarei found the protections in the Constitution were not enforceable and that there was a need for specific privacy legislation. The previous government had proposed a Privacy Bill, but it has yet to be approved. The Freedom of Information Bill also proposed by the previous government was not passed; this would have implemented an increased protection.
Dr Zarei found that while there exists references to privacy protection in the Constitution they are just that and there is a real need for a more concrete and enforceable protection.

Third Session: Privacy and the Family
Privacy and Family Law: the Child, the Courts and the Community

Professor Christine Piper, Brunel University
Professor Piper reminded us that whilst parents in the UK have the right to private family life, children are only recently having their right to privacy enforced by Courts in the UK. The family has always been viewed as a sacred unit. To view a child distinct from that unit is to remove the child from the unit’s protection and hence the child is seen to need privacy protection in its own right.  
Professor Piper cited the English case of A v UK (1999) 27 EHRR 611. In this case concerning corporal punishment of children within the home, it was found that legitimate and necessary interference was required not just for children, but also for other vulnerable members of the family. 
Professor Piper highlighted recent decisions where young teenage girls had their right to medical privacy upheld by courts in the UK, in particular where access to contraception and abortion was concerned. This privacy protection extended to the parents and guardians of the child. The courts have determined that a child’s right to privacy increases as the child reaches the age of majority; this sliding scale commences from the age of 10 onwards and will also depend on the maturity of the individual child in question. 

The Privacy Protection Bill: A Dead Embryo or An Aborted Pregnancy?

Dr. Mohammad Rasekh, Shahid Beheshti University

Dr Rasekh commenced by stating that the concept of privacy was an evolving one, in particular in Iran, and that it concerns individuals and their right to privacy in the workplace, home, family and daily life. In Iran currently there exist a few legal provisions. The Iranian Constitution 1906 Supplement 1907 Articles 9, 13, 22, and 23, contain certain privacy protections. These provisions were integrated into the Iranian Constitution 1979 where in Articles 22, 23, and 25 privacy is encapsulated. Yet the enforcement of these provisions is not practiced. 
The Criminal Code 1996 Sections 580 and 582 and Criminal Procedural Code 1999 Chapter 3 Sections 96-111 all make mention of privacy protection, in particular they outline the inspection and examination procedures of private residences. The Precedent Unifying Decision No.645 of the Supreme Court in 1999 touched upon privacy with regards to personal printed material that may viewed to be immoral. The possession of these was found not to be a crime and went a small way to protecting the privacy right of an individual to possess such material. 
Dr Rasekh raised the view that there is often an over-legalising of life and a large proliferation of legislations; however in the case of privacy, Dr Rasekh believes that there is a lacuna in Iranian jurisprudence and hence there is a real need for a specific privacy legislation as it is too important and requires immediate attention.  Dr Rasekh stated that in Iran the individual sphere needs protecting because it is all too easily violated. It would be of great value to the cultural advancement of the society. 
PAGE  
1

